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FREUND & BRACKEY LLP

JONATHAN D. FREUND, ESQ. (SBN 157357)
THOMAS A. BRACKEY II, ESQ. (SBN 162279)
NATHAN P. GABLE, ESQ. [SBN 188610)

4727 North Camden Drive
peverly Hills, CA 20210
1310 247=-2165

Arvorneys feor Plaintiffs,
SETH SWIRSKY d/b/a
d/lb/a NYRRAW MUSIC.

JULIAN'S DAD and WARRY:N CAMPBETL
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UNITED STATES DISTRICT CUURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

SETH SWIRSKY, an individual
d:/b/a JULIAN'S DAL: WARRYN
CEMPBELL, an individual drb/a
NYRRAW MUSIC,

Plaintiffs
vE.

MARIAH CAREY, an individual;
JAMES HARRIS I1I., an
individual; TERRY LEWIS. an
ingdividual; FLYTE TYME
PRODUCTIONS, INC.., an entity
of unknown designation; FLYTE
TYME TUNES, an entity of
unknovwn designation; ATV
S50NGS LLC, an entity of
ynknown designation; RYE
SONGS, an entity of unknown
designation; COLUMBIA RECORDS
an entity of unknown
degsignation: SONY MUSIC
ENTERTAINMENT, an entity of
unknown designation; and EMI
APRIL MUSIC, INC., an entaity
of unknown designaticon; and
DOES 1 through 10 inclusive,

Defendants.

'

CASE NO. OV 90-392:s JAS X
FTRSET AMENDED COMPLAINT TOR:

1, wviclation of 17 U.S8.C.
§101 et seg. (Copyright
Infringement!’ :

2. False Designation of
Origin Under the Lanham
Act, &43[a}l;

3. PReverse Passing Off
Under the Lanham Act,
§43{a):

4. Unfair Competiticn

(Viclation of Business

and Prefezsions Code

§17200 et seg.i:

Unjust Enrichment;

Demand fsr Accounting:

Constructive Trust:

Permanent Injunction.
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ITMAND FOR JURY TRIAL
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Plaintifés, SETH EWIRSKY dsb/a JULIAN'S DAD and WARRYN
CAMPBELL d/b/a NIRRAW MUSIC, by thelr attorneys Freund &« Brachey

LI.P, hereby complain and allege as follows:

THE PARTIES
1. Plaintiff SETH SWIASKY d/bra JULIAN'S DAL [~SWIRSEY"!
.= ap individual, a we.L.-Anown writer and composer of music, a
regident ¢f Los Angeles COounty. in the State of Califernia and a
lega. and beneficzal owner of the Criginal Compositieon “One ok
~rose Love Songs” (herarnafrer "“Original Composition®) by virtue
of authorsznip.

2. plaintiff WARRYN CAMPBELL d/b/fa NYRRAW MUSIC

R

("CAMPBELL"} is an individual, a well-known writer and composer

of music. a resident of Los Angeles County, in the State of
ralifernia. and a legal and beneficiai owner of the Qriginal
Composition Dy virtue of authorship.

3. Defendant MARIAH CAREY ("CAREY") 1s an individzal, a
well-known singer and perfcormer that conducts business in Los
Angelas County, in the State of California. Plaintiff 1s
informed and believes that CAREY is viclating Plaintiffs’

copyright by virtue of performing, claiming aswnership in. and

——

——

sharing in the revenue stredn from the Infringing Scong. “Thank

God I Found You- lhereinafrer “Infringing Song”).

& Defendant JAMES HARRIS III ("HRRRIS*) 13 an individual
who econducts business 1n Los Angeles County, 1n che State oL

california. Plaintiff is informed and believes that HARRIS is
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claiming authorship of the Infringing Song., and participating in
rhe revenue stream of the Infringing Sond.

5. Defendant TERRY LEWIS (“LEWIS*) is an individual who
ropducts Business in Los Angeles County, in zhe State of
ralifornia. Flainciffs are informed and believe that LEWIS is
claiming authership and participating in the revenue strgam ol
“he Infringing song-.

§ Defendant COLUMEIA RECORDS ("COLUMBIA"! is an entity of
snknown designation conducting pusiness in Los Angeles County.
plaintiffs are informed and believe that COLUMBIA 18
manufacturing the Infringing Zong ané participating in the
vavenue stream of the Infringing Song. additionally. Plaintiffs
avs infmrmed and beliave that COLIMEIA clalims 2n e TFRIT
intersst in the sound recording of the Original Composition and
thereby participates in —he revenue stream of tche Original
Composition as well.

7  plaintiffs are informed and believe that Defendant SONY
MUSTC ENTERTAIMMENT ("SONY") is a cerporation organized and
existing under the laws of the State of Delaware with, upon
information and belief, its prinziple place of business in Los
angeles, California. Plaintiffs are informed and believe that
SONY is publishing amd distribucting the Infringing Socng as well

_——-‘-—-——_—__--_

as participating in the revenue stream rherefrom. Additionally,

——— em— = . - a— —

Plaint:ffs are informed Eﬁa-believe thatr SONY <laims an

cwnership interest in the sound recording of the Original
Composition and thereby participates in the revenue stream of

the Original Composition as well.
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8. Defendant FLYTE TYPE PRODUCTIONS, INC. (“FTP-) 1s an
antity of unknown designation that Plaintiffs are informed and
believe conducts business in Los Angeles County. Plaintiffs are
‘nformed and believe that FTP is claiming borh authorship of and
an ownership interest in che Infringing Song &s well as
sarticipating in the revenue stream thersafrom,.

3. mefendant ATV SONGS LlC [“ATV") is an anuitby Gi
mknown designation that Flaintifris are informed and celleve
conducts business in Los Aangeles County. Plaintiff=s area
irformed and believe that ATV 1s claiming and pwnarsnip interes:t
in and participesing in Th2 IVEnUE sLream from, the Infringing
Song .
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designation that Plaintiffs are informed and believe conducts
wusiness in Los Angeles Ccunty. Plaintiffs are informed and
pelieve rhat RYE is claiming and ownership interest in, and
participating in the revenus stream fram, the Infringing Song.

11, Defendant FLYTE TYME TUNES (“FTT"} is an encity of
unknown designaticn that Plaintiffs are informed and believe
rondusre business in Los Angeles County. Plaintiffs are
informed and believe rthat FTT is claiming an ownership interest
in, apd participating in Cne revenue stream af, the Infringing
Song.

12. Defendant EMI APRIL MUSIC, INC. ("APRIL MUSIC®) is an
entity of unknown designation that Plaintiffas are informed and

believe conducts pusiness in Los Anhgeles County. Plaintiffs are

informed and believe that APRIL MUSIC is claiming an interest
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in, and participating in the reverue stream of, the Infringing

Song.

131. Plaintiffs are unaware of the names and Lrue
capacities of Defendants. whecther individual., corporate and/or
partnership entities, named herein as DOES 1 threugh 10,
imclusive, and therefore sue them by their fietitlious names.
Plainriffs will seex leave to amend this complaint when thelr
rrue names and cagacities are ascartained.

1¢. Plaintiffs are informed and believe, and based thereon
allege, that said Defendantcs and DOEZ 1 througk 10, ineclusive.
are in some manner responsible for the wrongs alleged herein,
and t*har at all times referenced each was the agent and servant
of the other Defendancs, whom obtained financial benelit from
the those Defendan:-s acts and omissions, and each was acting
within the course and scope of said agency and employment.

15 plaintiffs are infermed and believe, and based thereon
allege, that at all relevant times herein, Defendants and DOES 1
through 10, inclusive, did aid, abect, participate in, contribute
to, or benefir from the acts and behavier a.leged herein and the
damages caused thereby, ard by thelr Ilnactiocn ratified and
encouraged such acts and behavior.

15. Pplaintiffs further allege that Defendants and DOES 1
through 10, inclusive, had a non-delegable duty o prevent or
cure such acts and the behavier described herein, which durty
pefendants and DOES 1 through 10, inclusive, failed and/or

refused to perform.




JURISDICTION AMD VENUK

' 17. This is a civil action arising under the United

2 Srares‘ Copyright Act. This Court has faderal rmuesticon

3 jurisdictien over this action pursuant to 15 U.s.c. §2121. 17

4 U.§.C. § S01, 28 U.5.C. § 1331 and 28 U.5.C. § 133831{a) as well

> as pendant jurisdiction over all state claims.

s 16. This acticn also arises under the trademarx laws of

’ -he United Staces. Tois =ours has federal question jurisdiction
8 over this action pursuant =o L5 U.S.C. 51121, 4B J.5.. 51131,

) and 28 U.5.C. §1338(a), as well as pendent jurisdiction over any
10 scace law claims asserted herain.

1 19. Venue is proper in this diascrict under 28 U.s.C. §513%]
12 and 2B U.5.C. §140Cia).

13

14

", FACTUAL BACKGROUND

15 " _
20. ; & a songwriter and composer of internaticnal

16
17
18
19

renown. During the course of his fifteen-year caresr as a
commercial songwriter his work has appeared on over forty
albums, includes number cne and top ten hics, and has been
performed by famous artists including., but ot limited to, the
foliowing: Tina Turner. Al Green, Faith Evans, Clivia Newton

21)| T -
JEEEE;_iEf,EHEEEY' Celine Dion, EBrenda K. Staryx, Taylor Dayné,

i?E,EEEE—LﬂIEEE;-rﬂiE work has been awarded over twenty-one gold

and platinum album awards, as well as a number of ASCAF

il
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songwriting awards and his works sold millions of coplies.
21. CAMPBELL is a songwriter and composer ol international
renown. During the course of his six-year career as a

commercial songwriter and producer his work has appeared on over

B 8 % R
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thirty albums. His werk has been awardad numerous gold and
platinum album awards including a Grammy awarded for
songwriting, and have sold in excess of sixteen million copies.

22, SWIRSKY and CAMPBELL {eallectively referred to as
“plainciffs=) jeointly authored the words and music =f the
Original Compositicon eatitled "One of Those Love Songs’ ithe
~original Compes_tian”™}. plaiptiffs are legal and waneficial
owners of the copvright Zor the Original Composition.

21 plaintifs CAMPBELL delivered rhe Origina. Composition
re APRIL MRSIC in =r arcund tcrober of 1957 under a €oO-
publishing agreement beCween CAMPBELL and APRIL MUSIC.

24. Plaintiff SWIRSKY delivered the Original Composition
to APRIL MUSIC in or around December pf 19939 under a <o-
publishing agreement berween SWIRSKIY and APRIL MUSIC.

25 plaintiffs are informed and believe that in or around
1998 APRIL MUSIC entered into a Mechanical License Agreement
wirh SoSo Def Reeordings for the permission £o record the
Original Composition with the musical group "“Xscape’
| “Mechanical Licensgse”).

&, (p May 26, 1998 the musical group Xscape released an
album entitled "Traces of My Lipstick™ ["Xscape Album”) which
featured the Original Composition for which the Mechanical
License was granted. A true and correcl Copy of the compact disc
version of the Xscape Album, purchased in Los Angeleg,

california on or about 2000, is atrached here

. t_-*\ﬁ. . "

SONY in L3996 )

27. The Xscape Album was released

Plaintiffs are informed and believe that S0

ownership interest in the copyright in the sound recording.




The Xscape Album was mﬁpufactured and distributed by

COLUMBIA. | Plaintiffs are informed and believe that COLUMBIA

2
3 and ownership interest in copyright of the sound
recording .
4
2¢ On or about 1999, CAREY released an almum entitled
5
:ﬁiigggy' [the "Ra:n | on SONY. that was manufactured
E —
!and Ais-ribured by COLMBIA. )The Rainbow Album fear.zed a song
T
encirled “Thanx God - Fouad You* {the “Infringing Song”). A true
E 1—-——-'-"_-_--_-_
and correct copy of the compact disc versien of the CAREY ALEUM
9
ie attached hereroc as Exhibit “B.*
0
30. Both the Orig:inal Composition 2 he subgequently
11
released ;pfringing Song were pA = Gabeway
12 -;"JF--
Mastering,
13 f’f?f"'#'* . .
31. Both the Xscape Album. on which the Original
14
Composition sppears, and the subsequently released Ralinbow
15 . .
wﬁlb%;, on which the Infringing Song appears, were produced by
soNY. ) —
17
2. Path the Xscape Album and the sequently released
18 . S T
fRainbow Album were distributed by CELUMBIA. -
19 N =
31. The Rainbow ALbum credits as writers LEWIS, HARRIE and
20 . B
CAREY for the Infringing Song..——-
21 34. Both the Xscape Album and the sursaquently released
22
Rainbow Album notice an T in APRIL MUSIC.
23 35,  producer/Jermaine Dupri agted as the Fxecutive
24 Froducer and Produ scape Album and the Original
26 . .
16. Producer Jermaine Dupri acted as producer and Co-
27 . .
Producer of numerous singles from the Aainbow Allbum.
28| —
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37. The InﬁEinging Song has become a huge commercial

sucress and has sold many millions of cepies, and continues To

selM copies waricwide.

e
18, Cease and desist letters were 5ent O rnefendancs

r—

CAREY, MARRIS and LEWIS respectively in March of £000.

39. AC chis time Defendants conrinue Lo engage in

rnfringing activity.

FIRST CAUBE OF ACTION
{Copyright Infringemant under 17 U.35.C. § 101 ot Aaa3-}
{Ageninat All Defendants)

40. Plaintciffs reallege and inmcorporate by reference garch
and every allegation set forth in paragraphe 1 through 37.
inclusive.

41. Defendants intentionally and knowingly infringed
plaintiffs' copyright by utilizing and/or replicating a
subsctantial amcunt of Plaintiffs copyrighted elements of the
Original Composition and by discributing and/or otherwise
exploiting the musical sccre for the Infringing Song without the
consent of plaintiffs. In so doing, Defendants klatantly acted
in violation of Plain=iffs’ exclusive rights under the Copyright
ACtC .

4z, Plaintiffs did not and do not authorize any af the
Defendants, nor any of Defendants’ agents, te utilize, modi £y,
adapt. create derjvative works, oI otherwise reproduce oOr
replicare any portion of Plaintiffs’ work in any albums at any

rime, other than the Xscape Album.
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43. As a direct result of Defendancs' willful acts of
copyright infringement as described herein, Flaintiffs have
suffered substantial damage, in an amount to be proven at trial.

44. Defendants’' acts of copyright infringement have also

caused Plaintiffs irreparable. ongolng injury of a nature that

mazfﬁﬁg_be cumpenégﬂle by monetary damages alopne, and plaintifss
are therefore entitled ©o injunctive relief.

45. Furthermore. by =ngaging willingly in the wrongful
ceamduct described herein. Defendants have acted ma.iciously.
fraudulently and oppressively. in ¢onscicus disregard of
plainciffs’' rights. Conseguently. Plaintifis are enticled to
punitive damages in an amount sufficient to punish Defendants

according to proof at trial,

SECOND CAUSE OF ACTION
[False Designatiom of Origin Tnder the Lanham Act g43ia}),
15 G.6.C. S1125(m)]
(Aguinset all Defendante)

46 Plaintiffs reallege and incorporate by reference each
and every allegacion ser Iorth in paragraphs 1 through 43,
inclusive.

47. By distributing, marketing and otherwise explolting
the Infringing Song in interstate commezce while giving
chemselves credit for Plaintiffs’ work, Defendants have falsely
represented to the public that Defendants have independently
created. and are authors of, the Infringing Song.

48. As a result, members of the public will reascnably be
decaived apnd/or coafused inte believing that the Infringing Song
is the independent creation of Defendants. Plaintiffs are

seriously injured by such decepticn, irn that it negatively

10




impacts their ability o distribute, market and atherwise
1
exploit their Original Composition. Thisg deception also has a
2 - e
negative impact on Plaintiffs: careers bDecause they are not --—-.
Al e« L
receiving the credit due for the successful Infringing Seong.
4|~ =
49. By engaging in the wrongful conduct described herain
5
and absve. Defandancs have viclated section 43{a) of tne Lanham
5
Nl aer 15 U.5.C. §.i3Sta* for False Designation of Origin.
7 . _
Yecause Defendancs nave engaged in the conduct describwed nereln
4
with fraudulent intent, ard with the actual kmowledge of the
9
harm being caused to Plaintiffs by such wrongful conductsacts,
10
this iz an excepticnal case which merits an award of treple
11
Asmages and attornevs' fees against Defendants.
12
50. Defendants' acrcs and conduct have caused and will -
13 , . : .
sontinue te rause Plaintiffs great and irreparable injury that
14
cannat be adequataly compensated or measured in damages.
15
Plaintiffs have no adeguate remedy at law and will suifer
16 :
immediate and irreparable loss, damage and injury unless
17 .
pefendants are restrained and enjolined from continuing Lo engage
13
in such wrongful conduct.
19
20
THIAD CAUSE OF ACTION
91 [“Reverse Passing Off* Under the Lanbham Act H3{a), 15 U.B.C.
$1125(a)]
a9 (Aguninst aAll Defandants)
51. Plaintiffs reallege and incorporate by reference each
4
and every allegation set forth in paragraphs 1 through 4B,
25
InClusive.
26 §2. Defendants have bodily apprepriated and copied the .
27 . oy . .
original expression of Plaintiffs’ Original Composltion, without
28
11
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consent, credit or compensation. by writing, performing and

recording the Infringing 3ong.

§1. As a result, members of the publi¢ will reascnably bhe

deccived and/eor confused into betisving that the Infringing Song

is the independent creation of Defendants. Pliaintiffs are

seriously injured by such deception and misattribution, in that

it negatively impacts their ability to distribuce, market and

- =2

stharwise exploit thelr Sriginal Composition. Addizizna-_y. =
plaintiffs do not receive credit for their wark, they are
perceived as less succagssul ard therefore cannot demand the

rightful value for their compositions in the future.

54. By engaging in the wrengful corduct described herelin

-

and above, Defendants have violated section 43(a) of the Lanham

Acr. 15 U.5.C. §li25(a) for Reverse Passing Qff. Because
Defendants have engaged in the conduct described herein wich

fraudulent intent. and with the actual knowledge of the harm

beiny caused to Plainciffs Dby such wrongful conduct/acts. this
is ap exceptinnal case which merits an award of treble damages

and artorneys' f[ees against Delfendants.

65  pafepndants' acts and conduct have caused and will
continue to cause Plaintiffs great and irreparable injury thatc
cannet be adequately compensated or measured in damages.
Plaintiffs have no adeguate remedy at law and will suffer

immediate and irreparable loss. damage and injury unless

Befandants are rasctrained and enjoined from continuing to engage

10 $UCh wronglul condlet.

12
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POURTE CAUSE OF ACTION
[Unfair Competition: Violation of Pusiness and Professions Codse
¥ 17200 et weq.]
(Agalnst All Defendante)

86. FPlaintiffs reallege and incorporate by reference each
and every allegation set forth in paragraphs 1 through >3,

inclusive.

57. As dascribed above, Defendants’ acts of promoting,
advertising and selling the Infringing Scong have resu.zed In
consurer confusion by causing the public to believe thac che
Infringing Song was created by persons other than Plaintifls.
This constitutes viclations of both state and federal sCatutes.
Accordingly. Defendants have viplated Cal., Bus. and Prof. Code
section 17200, et seq., which prohibits acts of unfair
competition aﬂd unfair business practices.

58. Defendants’ acts and conduct in violation of Cal. Bus.
and Prof. Code section 17200, et seq., nave caused and will
centinue to cause Plaintiffs great and irreparable injury. The
harm sustained as &2 result of Defendants’ wrongful act cannot be
adequately compensated or measured in damages. Plalntifis have
no adequate remedy at law and will suffer immediate and
irreparable loss, damage and injury unless Defendants are
restrained and enjoined from continuing te engage in such

wrongful conduct.

5%. By reason of the foregoing, Plaintiffs are entitled to

an injunction to restrain Defendants from engaging in such
—

further unlawful conduct. Plaintiffs are also entitled to

restitution from Defendants to compensate Plaintiffs for injury

sustrained as a result of Defendants’ unlawful acts.

13
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FIFTK CAUSE OF ACTION
[ndust Earichment]
(Against All Defandants)

6. Plaintiffs reallege and incorporate by reference each
and every allegation set forth in paragraphs 1 chrougn 57
inclusive,

£€l. By reason of the Eoregeing facts, Defendants, and =zach
of them. have become uniustcly enriched ac che expensa [
Plaintiffs kv failing ro licensa the right use Plaintilfs
Original Compositien and by reallZing monetagy gain from their
unauthorized use of Plaintiffs driginal Composition.

62. Defendants, and each of them, have been unjustly
enriched in an amount which cannot be precisely ascertained at

this time., but will be ascartained accerding to proof at trial.

SAIXTHE CAUSE OF ACTION
[Demand for Accounting]
{Aguninst All Dafendants}

§3. Plaintiffs reallege and inceorporate by reference each
and every allegation set forth in paragraphs 1 through 60,
inclusive.

64. As seen above, Plaintiffs have an interest in all of
the money that is generared from the distribution and
exploitation of the Infrimging Seong in thart they are copyright
owners of the Original Composition,

E5. Plaintiffs are informed and believe that Defendankts
have generated an undetermined, yer substantial amount ¢f money,
due to the commercial success of the Infringing Song and the

Rainbow Album through sales, distribution, promotion,

14




Y

circulation, and apther exploitation of Plaintiffa’ Original

Composition oD rhe Rainbow Album, and as contained on other

compilations and fixatiofis,

6. The amcup;ﬂaf"ﬁﬁﬁgﬁ due from Defendants iz unknown to

"

plaintiffs and cannot he ascertained witheout an accaunting of
_,_'—'—"'_'_._._ - —

all af tﬁ; Defendants’ financial records related to rhe

infringing Song.

5. A5 4 result oI Dafendants’ actions., or lack thereof,
plaintiffs have been damaged in an amount to ke proven afcer an
accounting has been conducted. Accordingly. Plaintiffs hereby
request that the Cour: order an accounting of all of Deafendants’
fipancial records related to the Infringing 50ng in order to

determine the sums Tightfully due to Plaiptiffs. Furthermore,

Plaintiffs demand that those sums be paid to them.

SEVENTH CAUSE OF ACTION
[Conatructive TIust]
(Against All Defendants)

68. Plaintiffs reallege and incarporate by reference each
and svery allegation set feorth ip paragraphs 1 through &5,
inclusive.

§6. Plaintiffs are informed and believe Defendants have
generated an undetermined, yet substantial amount cf money due
to the commercial success of the Infringing Song through sales,
disrribution, promotion, circulation., and cther exploitaticon o¢f
the Infringing Song.

70. As asen above, Plaintiffs are entitled te all of the

money that is generated from the nonconsensual axpleitation of

their Song in that they are entitled to recaive all profits and

15
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a licensing fee. FPlaintiffs have not given their consent for
Defendants to utilize their Original Composition to create the
Infringing Song; therefore, Plaintiffs have not been paid any
licensing fee conferring such privilege on Defendants.

71. By failing to provide Plaintiffs with the licensing
foe required Lo create the Infringing Song. Defendants have
violated Plaintiffs’ rights and have been unjustly enriched in

AN amount to be cetermined at crial.

EIGETH CADSE OF ACTION
[Parmanant Injunction]
(Againet 1)1 Defendants)

72. DPlaintiffs reallege and incorporate by referenca =ach
and every allegation set forch in paragraphs 1 through 63,
inclusive.

73. In or about 1599 and continuing until the present,
Defendants, and each of them. have promoted, advertised and sold
the Infringing Seony., or caused the Infringing Seng to be
promoted, advertised and sold, wichout Plaintiffs’ consent.
without payment, and without accurate credit to Plaintiffs’
Qriginal Composition ¢ontained therein.

“4. These actions on behalf of Defendants are wrongful and
should be enjoined in that they have caused, and continue to
cause, Plaintiffs great and irreparable injury.

7%. Plaintiffs have no other plain, speedy or adeguate
remedy at law, and the injunctive relief prayed for below is

necessary and appropriate at this time ro prevent irreparable

losgs to Plaintiffs’ interests.

16




0B o =4 O D s 3 N -

T S o e I . TR . T ™ SR S Y
B O =1 o n ok 3 R =

E S B R ENREN

WHEREFORE, Plaintiffs pray for judgment against Defendants,

and each of them, as frllows:

ON THE FIRST CAUSE OF ACTION

1. Trar the Court adjudge and decree that the Defendants

have willfully infringed plaintiffs' exclusive rights under the

Copyright Act:

2. That the Defendants. and those acting ir concsrt witn
them, be permanenc.y enioined from engaging in further acts of

infringement:;

3. That Plaintiffs be awarded, atr Plaintiffszs- elaction.
statutory damages and/or actual damages in an amount o be

proven at trial;

4. That Deferdants disgorge all profits derived from

rheir wrongful conduct;

5. Interest at the maximum legal rate:
8. All reascnable atcerney's fees and costs incurred
herein; ) -
7. For ?ﬂ;itive damages according to proof at trial:
| -~

8. That“tQEhEEEEEHEEEggsfsﬂEE gther, further. and

different relief as the Court deems just and proper under tha

ClrCcumstances.

ON THE SECOND AKD TEIRD CAUSES OF ACTION

1. That the Court adjudge and decree that the Defendants

have willfully infringed Plaintiffs’ exclusive rights under the

Lantham Act;

r That the Defendants., and thoge acting in concert with

them, be permanently enjoined from engaging in further acts of

17
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infringement by making, promoting, distributing, oT selling the
Infringing Song in its current state, until P.aintiffs have been

properly credited for their creation of the Original Compesition

from which it was copled.

3. That Plaintiffs be awarded, Defendants’ profits,
damages in an amount to be proven at trial, and costs cf
bringing this action;

4. Phat the Court awards Treble Damages under X I1.35.C.

§1117 et seq.

5. All reascnable attorney's fees and costs ilncurred
herein;
6. That Defendants be ordered to aceount for and recall

from distribution channels any and all copies of the Infringing
Song sc as to permanently remove them from the stream cf
commerce;

7. For exemplary or punitive damages in an amount
aporopriate to punish or make an example of Defendants.
according to proof at trial;

g. Interest at the maximum legal rate; and

3. That the Court grants such other. further, and

different reliaf as rhe Court deems just and proper under the

clrcumstances,
ON THE FOURTH CADSE OF ACTION
1. That the Court issue a permanent injunetion

prohibiting Defendants from engaging in future exploitation of
plaintiffs’ Original Composition in connection with the
promotion, advertisement, sale and distribution of the

Infringing Song. and reguiring Defendants to properly credit

i8




Plaintiffs for their Original Composition from which the
Infringing Song was copied in all future promotion,
advertisement, sale and distribution of the Infringing Song.

2. For an award of restirtution in an amount according to

praaf:

3. For an accounting of all financial recaords relating to

the Infringing Song:

4. For reascnar.e attorney's fees and costs associated

with this action:
5. For interest at the maximum legal rate: and
5. That the Court grants such cther, further, and

different ralief as the Court deems Just and proper under the
7

clireumstances.

ON THE FIFTE CAUSE OF ACTION

1. That Plaintiffs be awarded the monies gained by
Defendants at Plaintiffs' expense through the unauthor-zed use

of the ¢riginal Composition,

‘. That the Dafendants. and those acting in concert with
them, be permanently enjoined from engaging in further acts of
infringement by making, promoting, distriburing., or selling che
infringing Song in its current state, until Plaintiffz nhave been
properly credited for rne use of the Originail Compositieon from

which the Infringing Song was copied.

3. Interest at the maximum legal rate from the date the
rnfringing Song was released to the publiec.

g. All reascnable attorney’'s fees and costs incurred

herein;
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5. That Defendants be ordered to account for and recall
from distributicon channels any and all copies of the Infringing

Song S0 as Co permanently remove them from the sCream of

commerce; and

g. That the Court grants such other, further, and

diffeyent relief as the Court desams just and proper under the

=ircumsStancas.
ON THE SIXTH CAUSE OF ACTIOW
1. That the Court order an independent accountant to

conduct an accaunting of all Defendants’ f£inancial records

relating te the Infringllg Song in arder to detarmine the sums

of money owed to Plaintiffs:
2. Upon a decermination of sums due to Plaintiffs, demand
is made that thoze sums be paid te Flaintiffs;

3. Interest at the maximum legal rate from the date said

=ms were 4due;

4. 311 reascnable attorney’'s fees and costs incurred

herein; and

5. Any other relief deemed by the Court to be just and

reaasonable.

OM THE SEVENTH CADSE OF ACTION

i. That the Court impcses an actual or congtructive trust
upon Defendants in favor of Plaintiffs with respect to all
income received by them frem expleitation of the Infringing
S50n9.

2. An award of restitution in an amount greater than or
equal te Defandants’' unjust enrichment, the value of which is to

hae determined by proof at trial;
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3. Interest at the maximus legal rate from the date of

public distribution of the Infringiog Song;
4. All reasonable attorney’'s fees and costs incurred

nerein: and

5. Any other relief deemed by the Court to be just and

reasonable.
ON TEE EIGHTH CAUSE OF ACTION

1. For a permanent injunction prohibiting Defendants. and
those acting in concert with them. from engaging in further acts
of infringement by making. promoting., distributing. or sei.ing
the Infringing Song in its current state, until Plaintiffs have
been properly credited for their Original Composition from which
the Infringing Song was copied.

2. Furlhe: Lhal Defendants be ordered to acgount Eor and
recall from disiribulion channels any and all copies of che
Infringing Song so as to permanently remove then from the stream

of commercea:

3. All reasonable attorney's fees and costs incurred
hereln; and
4. That the Court grants such other, further. and

different relief as the Court deems just and proper under the

ClYCUmMItances.

Gotober 26, 2000 ::ipﬁéxigiﬂﬂéggt. L
(21471

0. Fragnd.

Attarney for Plaintiffs
SETH SWIRSKEY and WAREYN

CAMPBELL.

21




h A = LI N =

-

10
11
12
13
14
15
16
17

b R B ERE¥ES =

> Hk

DEMAND FOR JITRY TRIAL

————

plaintiffs hereby demand a jury rrial as provided by Rule

18(a} of the Federal Rules of Ciwvil Procedure.

November 12, 2000 FREE;B’E

Joratvhan D. Freund.
Attorney for Plaintiffs
SETH SWIRSKY and WARERYN
CAMPBELL .
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